























good faith, . . . an antecedent debt is satisfied.” In order for the satisfaction of the antecedent
debt to constitute {air consideration for a transfer of property, there must be a fair equivalency
between the value of the antecedent debt deemed to be satisfied and the value of the property
transferred, and the transfer must have been made in good faith.

Defendants have failed to make a prima facie showing that there was a fair equivalency
between the value of the assets which RCS transferred to Northeast and the amount of RCS's
indebtedness which Northeast deemed to be satisfied in exchange for the transferred assets. Both
Cayre and Tebele assert in their affidavits, “[u]pon information and belief,” that at the time of the
asset transfer, RCS owed approximately $9,615,000 in principal and accrued interest under the
Notes (Cayre AfY. § 26; Tebele Aff. § 28). Tebele also asserts. “[u]pon information and belief,”
that, at the time of the asset transfer, "RCS’s assets, including its trade name and good will. had a
fair market value of no more than $9,615,000” (Tebele Aff. § 27). Cayre asserts, “[u]pon
information and belief, and based on the books and records available to Northeast, as of March
22.2002,” that “RCS’s assets, including its trade name and good will, had a fair market value of
not more than $9,615,000" (Cayre Aff. §27).

However, Cayre’s and Tebele's assertions as to the value of the assets which RCS
transferred to Northeast -- and as to the fair equivalency of that value with the amount of the
antecedent debt deemed to be satisfied -- are vague, conclusory and made only upon information
and belief. Summary judgment may not properly be granted on the basis of supporting affidavits
which allege material facts only upon information and belief. and fail to adequately allege the
source of the information and the grounds for the belief (see, e.g.. Onondaga Soil Testing, Inc. v
Barton, Brown, Clyde & Loguidice, P.C., 69 AD2d 984. 984 [4th Dept 1979]. Defendants
attempt to remedy this defect in their moving papers by including in their reply papers. the
affidavit of a purported expert in the valuation of business assets, who opines that the fair market
value of RCS’s assets, immediately prior to the conveyance of those assets to Northeast, was only

approximately $8.3 million (see Aronow Aff. §4). However. the proponent of a motion for



summary judgment cannot rely upon evidence which is submitted for the first time in its reply
papers to satisfy its prima facie burden, or to remedy basic deficiencies in its prima facie showing
(see, e.g.. Rengifo v City of New York, 7 AD3d 773, 773 [2d Dept 2004]; Migdol v City of New
York, 291 AD2d 201, 201 [1st Dept 2002]: Ritt by Ritt v Lenox Hill Hosp., 182 AD2d 560, 561-
62 [1st Dept 1992)).

Plaintiff has also submitted evidence which raises an issue of fact as to whether the
transfer of RCS’s assets to Northeast was effected in good faith. “Good faith is required of both
the transferor and the transferee, and it is lacking when there is a failure to deal honestly, fairly,
and openly” (CIT Group/Commercial Servs., Inc. v 160-09 Jamaica Ave. Ltd. Partnership. 25
AD3d 301, 303 [1st Dept 2006] [citation and internal quotation marks omitted]). Good faith may
be deemed to be lacking, under the constructive fraud provisions of the fraudulent conveyance
law, where a transferee is controlled by a person who is also an insider of, and/or has control
over, the transferor (see, e.g., id.: Berner Trucking, Inc. v Brown. 281 AD2d 924, 925 [4th Dept
2001): Julien J. Studley, Inc. v Lefrak, 66 AD2d 208, 213 [2d Dept 1979], aff'd 48 NY2d 954
[1979]). Cayre’s apparent control of the parties on both sides of the transaction is sufficient to
raise an issue of fact as to whether the transfer of RCS’s assets to Northeast was effected in good
faith.

Defendants assert that plaintiff’s fifth cause of action. predicated on DCL § 273, should
be dismissed because, in order to establish a fraudulent conveyance under that section, a creditor
must demonstrate that the debtor was insolvent at the time of the conveyance, and because the
complaint’s allegations effectively allege that RCS was not insolvent at the time when RCS
conveyed its assets to Northeast. However, in order to constitute a fraudulent conveyance under
DCL § 273, a conveyance which otherwise falls within the section need only be made by a
person who is or will be thereby rendered insolvent” (emphasis added). Inasmuch as the
complaint adequately alleges facts indicating that the conveyance of RCS’s assets to Northeast,

by itself. rendered RCS insolvent, dismissal of the fifth cause of action is not warranted on the
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ground that the complaint fails to allege that RCS was insolvent at the time of|, or prior to, the
conveyance.
Accordingly, this branch of the motion is denied.

Claim of Scheme or Conspiracy to Defraud - Fourth Cause of Action:

The fourth cause of action alleges that defendants participated in a scheme to defraud
RCS’s creditors, including plaintiff, by engaging in the various transfers of RCS’s assets, in an
attempt to place those assets beyond the creditors’ reach. Defendants argue that the claim should
be dismissed because a claim of a scheme, or civil conspiracy. may be maintained only where
there exists a valid underlying and independent tort cause of action, and plaintiff has failed to
assert such an underlying, independent tort cause of action. However, defendants have failed to
establish their entitlement to dismissal of plaintiff’s causes of action premised upon the DCL’s
fraudulent conveyance provisions, and. accordingly, have also failed to establish their entitlement
to dismissal of the fourth cause of action on the ground that plaintiff has no viable underlying.
independent tort claim.

CONCLUSION AND ORDER
For the foregoing reasons, it is

ORDERED that the motion for summary judgment dismissing the complaint is denied.

Dated: March 29. 2007
ENTER:
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